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Abstract: Background: The social phenomenon of the aging of the prison population has raised various legal and policy 

challenges.  

Objective: The goal of this brief report is to describe the current key legal-policy dilemmas in this field.  

Methods: A computerized search for legal documents, articles and studies using relevant key words was conducted in 

computerized databases. 

Results: Five key dilemmas were found: (1) Early and compassionate release of older prisoners; (2) Segregation or 
integration of older prisoners; (3) Heaven or hell? The meaning of imprisonment in old age; (4) Fixed v. tailored 

sentences to older offenders; and (5) Is prison the right place to send older offenders? 

Conclusion: Evidence regarding the unique socio-medical needs of older prisoners does not provide easy or simple 
answers to the legal-policy dilemmas in this field. Hence, as of today, the scholarly discussions in this field seem to be 

more normative (what "should" be the solution) rather than empirical (what "is" the evidence-based solution). Therefore, 
more empirical evidence is needed in order to design old-age based legal-policies towards older prisoners.  
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INTRODUCTION 

In various countries around the world, there is 

increasing concern about the growing number of older 

prisoners (Adams Jr, 1994; Atabay, 2009; Ornduff, 

1996; Walmsley, 2007). In some countries, older 

prisoners represent the fastest growing age group in 

prison. In the United States, for example, had over 

fourteen times as many prisoners over age 55 in 2011 

as it did in 1981, and experts project that by 2030, 

prisoners aged 55 and older will comprise over one-

third of those in prison (Aday, 2003; Chettiar, Bunting, 

& Schotterat, 2012; HRW, 2012). Japan, as another 

example, experienced an increase in its older 

prisoners' population of 216% between 2000 and 2006 

(Atabay, 2009).  

The social phenomenon of the aging of the prison 

population has raised various social policy issues, 

challenges and dilemmas. For example, aging 

prisoners are not only the fastest growing segment of 

the penal population, but they are also the most care 

demanding and expensive group to house in prison 

(Binswanger, Krueger, & Steiner, 2009; Loeb & 

AbuDagga, 2006; Rikard & Rosenberg, 2007). The 

health issues that accompany old age have given rise 

to new challenges in the provision of health care 

services to older prisoners with growing need for long-

term care due to chronic diseases, physical 
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disabilities, cognitive impairments such as dementia, or 

the need for mental and hospice care (Fazel, Hope, 

O'Donnell, Piper, & Jacoby, 2001; Kakoullis, Le 

Mesurier, & Kingston, 2010; Tina Maschi, Kwak, Ko, & 

Morrissey, 2012; Stone, Papadopoulos, & Kelly, 2012; 

Wilson & Barboza, 2010). In this brief report, we will not 

attempt to analyze or address the full scope of these 

complex socio-medical issues. The purpose of this 

report is much narrower, and will attempt to summarize 

and focus only on current key legal-policy dilemmas in 

this field.  

METHODS 

The search and review of the scholarly references 

to the legal issues around older prisoners consisted of 

two computerized searches that took place during the 

month of October, 2012, using the keywords: "older 

prisoners"; "aging prisoners"; "older inmates"; "old age 

and sentencing"; and "prisons and old age". The first 

was based on a search in the well-known computerized 

databases: WestLaw, HeinOnline and PubMed. In 

WestLaw, we conducted a Boolean full text search for 

these phrases in the “Law Reports and Journals” 

category with an unrestricted time frame. This search 

resulted in six law journal articles. In HeinOnline, we 

searched all subscribed collections for these terms 

subject to the delimiters of law journals (collection 

library) and articles (collection type). This resulted in 

322 articles. In PubMed we conducted an open search 

(in all optional search fields) of the key words listed 

above, which resulted in 135 articles.  
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Of the articles retrieved under these searches, we 

screened those that did not explicitly deal with a legal 

or a policy issue in their abstracts. We defined a legal 

and policy issue to be a question that engages the 

applicable law and/or the broader policy instruments, 

and were looking for articles that dealt squarely with 

the incarceration of older adults. The formal criteria for 

inclusion were the direct discussion on all the following 

issues: older prisoners; socio-legal policies; structured 

normative and/or empirical analysis. The analysis of 

the retrieved articles was not quantitative but 

qualitative, i.e. identifying the key legal-policy themes 

that were raised or addressed, either empirically or 

normatively. The key themes were extracted according 

to the hermeneutical method (Creswell, 2006). All 

articles were carefully read allowing for an in-depth 

acquaintance with the text. Key topics were coded and 

grouped into unique categories. Different sub-topics 

that had similar content were connected and unified to 

create an organized list of key themes, which will be 

described below.  

RESULTS: KEY LEGAL AND POLICY DILEMMAS 
REGARDING OLDER PRISONERS 

Throughout the years, various international and 

regional documents have addressed the universal 

human rights of prisoners in general. For example, 

Article 1 of the UN 1990 Basic Principles for the 

Treatment of Prisoners declares that "All prisoners 

shall be treated with the respect due to their inherent 

dignity and value as human beings." In similar lines, 

Article 3 of the European Convention on Human Rights 

prohibits the "inhumane or degrading treatment or 

punishment." 

However, the specific legal and human right issues 

of older prisoners have received relatively little 

attention. This is reflected in key human rights and 

policy documents in the field of aging (e.g. MIPAA – 

Madrid International Plan of Action on Aging or the UN 

Proclamation on Aging), that fail to mention or address 

the rights of older prisoners as a unique or specific 

group within the older population (Chettiar, et al., 2012; 

Howse, 2006; HRW, 2012). This is also part of the 

general UN neglect to establish a specific human rights 

convention for older persons (I Doron & Apter, 2010). 

The only (non-binding) UN document that directly 

addresses this group is the UNODC (United Nations 

Office on Drugs and Crime) report on Prisoners with 

Special Needs (Atabay, 2009).  

Summarizing the existing literature above and 

recent reports in the field reveal the following key legal 

and policy issues: 

1. Early and Compassionate Release 

One central legal dilemma that appears in the 

literature is around the question of whether older 

inmates should be released from prison due to their old 

age, for compassionate reasons, or as practical 

solution to prison overcrowding. For example, in the 

United States this issue was raised as an outcome of 

stricter sentencing laws, mandatory prison terms and 

overly punitive policies (Rikard & Rosenberg, 2007; 

Williams, Sudore, Greifinger, & Morrison, 2011). Such 

arguments are based on assumptions that older 

prisoners may be less dangerous, are in better position 

to reform themselves, are more likely to suffer from 

chronic illness or disability, or are less likely to return to 

criminality (Chettiar, Bunting, & Schotterat, 2012, 

Curtain, 2007; Fazel, 2002).  

For example, in the United States, a program 

founded in the 1980s by Prof. Jonathan Turley known 

as POPS – the Project for Older Prisoners, advocates 

for the early release of prisoners fifty-five and older 

who have been evaluated as unlikely to commit further 

crimes in the future, and the victim or the victim's family 

agrees to the early release. The program follows the 

released older prisoners and assists them with finding 

a job, housing, and receiving social security rights 

(Ornduff, 1996).  

In recent years, other countries (e.g. France) have 

introduced a system of medical parole which permits 

the early release of any prisoner suffering from a 

terminal condition, or more generally, whose state of 

health is incompatible with continued detention. This 

relatively new legislation has been applied in the high 

profile case of Papon, where a 92 year old convicted 

war criminal was released on grounds of poor health, 

after serving less than three of a ten-year sentence for 

crimes against humanity (Steiner, 2003).  

On the other hand, one may raise the question: is 

old age truly relevant in the context of early release? 

Studies in the field of penology provide details of court 

decisions that suggest that old age, as such, should not 

be a relevant factor in the sentencing of older adults. In 

those cases, the argument is that an older prisoner 

should be punished for his or her wrong doing –

whether they are 35, 55, 60, 75 years of age. Age, in 

and by itself, does not negate the punitive rationales of 

punishment, deterrence, or the protection of the public 

by incarceration (Love, 2011).  
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2. Segregation or Integration 

Another key legal dilemma with regard to the 

appropriate legal policy toward older prisoners is 

whether they should be integrated or segregated from 

the general prison population (Kerbs & Jolley, 2009). If 

viewed as weak and unable to protect themselves from 

younger and more dangerous criminals, then 

segregating older prisoners makes sense (Aday & 

Krabill, 2006; (Stojkovic, 2007). One can also find 

support in the literature for the argument that older 

prisoners find it easier to associate and socialize with 

prisoners at their age, and find the segregated 

environment safer and more accommodating (Curtain, 

2007; Kerbs & Jolley, 2007). Another relevant 

consideration is that rehabilitation can be more 

effective in a segregated environment, while education 

and recreation programs can be tailored to the unique 

needs of the older prisoners (Gillespie & Galliher, 

1972). Finally, there is also a cost-effective argument 

for saving money through centralized healthcare for 

older prisoners (Curtain, 2007; Fazel, 2002).  

On the other hand, there are those who argue that 

integration of older prisoners is a win-win situation. 

Older prisoners can serve as mediators and leaders to 

reduce prison tensions within the younger prison 

population (Aday & Krabill, 2006; Mabli, Holley, Patrick 

& Walls, 1979). Moreover, the segregation of the older 

prison population may allow for them to be 

discriminated against and excluded from various 

programs such as mental-health services, 

rehabilitation, employment, and education (Thivierge-

Rikard & Thompson, 2007). Hence, from an anti-ageist 

approach, integration of older prisoners can serve as a 

social instrument to break down negative stereotypes 

and biases towards old age and actually provide them 

better care. For example, the Council of Europe's 

Recommendation No. R (98) 7 in Section 50, stresses 

the need for integration of older prisoners and 

mainstreaming old age, as follows: 

50. Prisoners with serious physical 

handicap, and those of advanced age, 

should be accommodated in such a way 

as to allow as normal a life as possible 

and should not be segregated from the 

general prison population. Structural 

alterations should be effected to assist the 

wheelchair-bound and handicapped on 

lines similar to those in the outside 

environment. 

3. Heaven or Hell? The Social Construction 
Dilemma Around the Meaning of Imprisonment in 
Old Age and its Legal Implications 

The legal dilemmas around older prisoners reflect to 

a large extent our social understanding and 

construction of the unique meaning of the incarceration 

of older persons. This interpretive dilemma is reflected 

in the two opposite meanings that can be found in the 

existing literature. One describes the experience of 

older prisoners in dark colors: older prisoners 

experience fear, violence, humiliation, and lack of 

appropriate health care or specialized social care 

(Ginn, 2012). As a result, not only do they deteriorate 

physically and mentally, but they experience stress, 

trauma, and may become more dependent on the 

warders and the prison authorities (Gillespie & Galliher, 

1972; Kerbs & Jolley, 2007; Tina Maschi et al., 2011). 

The opposite view depicts incarceration as a safe 

haven: a place where older criminals can receive a 

proper meal, and safe place to sleep, and an 

environment that provides free quality health care 

services that were not available to that population 

outside prison walls. For example, Reed and Glamser 

(Reed & Glamser, 1979), found that most of the older 

prisoners they interviewed considered prison life to be 

a positive experience, stating that, among other things, 

they felt younger and enjoyed more pleasant living 

conditions in prison. Along similar lines, Gallagher 

(Gallagher, 1990) found that when compared with 

younger inmates, the older men had more contacts 

with friends and family, more friends in prison, and 

experienced less stress than the younger men. 

Reality, as usual, is more complex and more recent 

studies have stressed this ambiguity. For example, a 

qualitative study in this field (Doron, 2007) has shown 

that the prisoners' experiences include mixed elements 

of both the benefits of being consider "older" (e.g. 

receiving greater respect from both staff and younger 

prisoners) along with negative impacts of their old age 

(e.g. fear from younger prisoners, or heavier family 

stress as being parents or grandparents). Therefore, it 

is inappropriate to resolve this constructionist dilemma 

by painting imprisonment in old age in simple "black 

and white" colors but rather work to improve exiting 

empirical evidence and knowledge in the field 

(Lemieux, Dyeson, & Castiglione, 2002).  

4. Fixed v. Tailored Sentences 

The fact that older adults are the fastest growing 

segment of the prison population is due in part to the 



A Brief Report of Key Legal and Policy Dilemmas International Journal of Criminology and Sociology, 2013 Vol. 2      325 

graying of the general population at large, but is also 

an outcome of sentencing policies which emphasize 

determinate sentences (Rothman, Dunlop, & Entzel, 

2004). The debate is between doling out harsh 

sentences to criminals for serious crimes versus 

tailoring a sentence that is appropriate considering the 

age, health, and other personal characteristics of 

accused is rife in criminal sentencing.  

On one side of the debate are mandatory 

sentencing policies, with the United States presenting 

an extreme example. Mandatory sentencing policies 

include obligatory minimum sentences (where an 

offender is required to serve a minimum amount of time 

in prison based on the type of offence committed); 

habitual offender laws (where a prison term is fixed 

based on the offender’s history of recidivism); and 

“truth in sentencing” laws (where an offender is 

required to serve out a minimum proportion of his or 

her sentence, usually 85%) (Chettiar, et al., 2012). 

Beyond the injustice of imposing a "standard" sentence 

regardless of the unique personal circumstances, the 

upswing in these types of non-discretional sentencing 

policies are said to be responsible for the explosion of 

aging prisoners in the United States because more 

individuals are sent to prison, and those in prison stay 

there longer (Auherhan, 2012).  

On the other hand are discretionary sentencing 

regimes, like Canada’s, where (with a few exceptions) 

criminal sentences are crafted to fit the individual 

circumstances of the offender and the offence. Under 

discretionary sentencing policies, the aging prison 

population has still increased, but at a significantly 

lower rate (Sapers, 2012). Moreover, within 

discretionary sentencing regimes, various personal 

variables that are relevant to old age (e.g. medical 

condition, familial relationships) can be taken into 

account (Cavan, 1987; Love, 2012; Sapers, 2012). 

5. Is Prison the Right Place to Send Older 
Offenders? 

Finally, tied to the policy debates surrounding fixed 

sentences and the type of institution where it is 

appropriate to send an older offender is the issue of 

whether prison is even the right place to send an older 

offender. Where an older offender has health issues 

that prevent him or her from re-offending or where the 

underlying offence is minor and unrelated to public 

danger, then there is little or no danger to the 

community in exploring alternatives to prison sentences 

(Fazel, 2002). 

Guiding the use of non-prison sentences are the 

principles of proportionality, deterrence, denunciation, 

and the protection of the public. For minor offences, 

community notices, fines, restitution orders, denial of 

public benefits, and community services are types of 

non-prison punishments that are available for 

sentencing judges. For more serious crimes, 

confinement in non-prison settings can be substituted 

for prison terms. For example, an offender could serve 

his or her sentence in the community (subject to 

specified restrictions), a treatment facility, a hospital, in 

house arrest, or a halfway house. Restrictions can also 

include community service or occupational restrictions 

designed to protect the public (Demleitner, 2005). 

Allowing greater flexibility in the type of institution 

where an older adult serves their sentence addresses 

concerns about prison overcrowding, the costs of 

providing medical care, and the social concerns 

surrounding older prisoners. However, there remains 

the public perception that sentences served in the 

community may not be punishment enough for the 

crimes of these offenders, and denunciation may be 

negatively impacted.  

CONCLUDING THOUGHTS: IS THERE A NEED FOR 
"AGE SPECIFIC" LEGAL POLICY FOR OLDER 
INMATES? 

While the issues discussed in this paper may seem 

universal and relevant to various special prison 

populations, the impact of the legal and policy matters 

reviewed here is particularly acute in the case of older 

inmates. Not only are they the fastest growing segment 

of the prison population, but they are also the most 

care demanding and expensive group of prison 

population. It not surprising then, that in a very recent 

article, the authors argued that (T. Maschi, Viola, & 

Sun, 2012): "older adults in prison have unique 

individual and social developmental needs that result 

from life course exposure to cumulative risk factors 

compounded by prison conditions that accelerate their 

aging." (p. 543). 

Indeed, as provided above, there is growing 

evidence for the unique and growing socio-medical 

needs of the aging prison population. However, as the 

different arguments presented in this review reveal, this 

evidence alone does not resolve any of the key legal-

policy dilemmas (Cavan, 1987). For example, evidence 

in the field cost-effectiveness of alternatives to 

imprisonment is not based on age-specific policies 

(Schmitt, Warner, & Gupta, 2010). The limited evidence 

regarding the dilemma around segregation v. 

integration of older prisoners is contradictory (Kerbs & 
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Jolley, 2007, 2009; Mabli, et al., 1979). Findings of 

trauma or stress in older inmates do not necessarily 

imply solutions that are age-based rather than needs-

based. Finally, in the criminological and gerontological 

literature, questions are raised regarding the relevance 

of "old age" as opposed to concepts of "cohorts" 

"generations" or "time periods" (Rikard & Rosenberg, 

2007).  

In other words, recognizing that older prisoners are 

more likely to experience medical or social problems in 

the prison environment does not automatically mean 

that differential-legal treatment will actually be a better 

solution for them or for the society at-large. Without 

empirical evidence to support such age-specific legal 

policies (as opposed to more universal or individual-

ability based policies), at least at this stage of the 

development of knowledge in this field, the discussion 

in the legal field seems to be more normative (what 

"ought" to be the solution) rather than empirical (what 

the empirical evidence suggests is the better legal-

policy solution).  

In his analysis of the relationships between law and 

aging, Doron has proposed a multi-dimensional model 

to describe this field of law (Doron, 2003). The first 

legal dimension includes universal and fundamental 

legal values, based on human rights. This dimension 

provides the older population with a universal 

protection of the based on an anti-ageist policy. Older 

rights are protected not by their legal exclusion or 

separation, but rather by their legal inclusion and 

streamlining. Their legal status is maintained by a 

liberal argument that they should be treated equally 

and fairly – but not differently. 

We would argue that such universalistic and anti-

ageist approach should be taken into account while 

designing a legal policy toward older inmates in light of 

the growth in the older prison population. Without 

sufficient and specific empirical basis, it seems that old 

age, as such, should not be the sole basis for different 

legal treatment to older prisoners (Cavan, 1987). From 

a human-rights approach, prisoners at all ages should 

receive humane, dignified and professional incarcera-

tion. Relevant and material personal variables, such as 

physical condition, disability, mental status, or risk to 

self or others, should all be taken into account on an 

individual basis not based on stereotypes or social 

construction of age. Rehabilitation, education and 

recreation programs in the prisons should be shaped to 

fit these personal characteristics.  

This does not mean that prisoners with special 

needs, such as medical, physical or social needs 

should be ignored (e.g. prisoners with dementia or with 

mental-health issues). It also does not mean that 

professional staff in prisons should not be 

knowledgeable on aging, or be aware of the unique 

experiences of older prisoners. It means that policy 

makers need to be aware of the fact that a legal policy 

based solely on chronological age can potentially 

symbolize and emphasize ageism and deepen 

inappropriate and unsupported negative and positive 

social construction of old age (Eglit, 2004; Palmore, 

1999). Hence, more specific and focused research is 

needed to examine the question of whether the prison 

population in general, and the older prisoners in 

specific, would benefit from a universal jurisprudential 

policy based on human rights, equality and fairness 

rather than legal policies based on chronological age 

groupings.  
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