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Abstract: As Indonesia announced its first Covid-19 case on 2 March 2020, the government issued Acts Number 2 Year 
2020. Article 27.1 and 27.2 of the Act do not provide legal certainty because they may release the state-official-
corruptors from their criminal responsibility. Through this paper, the author argues the criminal-responsibility exception 
by elaborating the ideas of the 1945 Constitution and the Corruption Act. 

The author uses normative legal research to construct the paper by bringing the 1945 Constitution, Indonesian Penal 
Code, and Government Administration Act as contra-materials toward Acts Number 2 Year 2020. The author also uses 
the theories from Indonesian Law Scholars to base the author’s argument. 

The paper provides the construction of criminal corruption as one of the essential parts of state loss. It also explains the 
solution to remove the criminal-responsibility-exception by using the excellent faith principle. 

The paper would return the good faith principle into the implementation of Act Number 2 Year 2020. 

As Act Number 2 Year 2020 is considerably new on implementation, this paper provides new insight into the better 
implementation of corruption-handling during the Covid-19 Pandemic. 
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INTRODUCTION 

Indonesia is a state of law (rechstaat) as stated in 
Article 1.3 of the 1945 Constitution of The Republic of 
Indonesia (called the 1945 Constitution). It explains 
that the law stands for the truth and will permanently 
eradicate rottenness, badness, depravity, dishonesty, 
and deviation. Besides Indonesia as reschtsaat, 
Indonesia also holds the principle of the rule of law, 
equality before the law, and respect for human rights. 
The 1945 constitution explains that the rule of law is 
not only based on vague law and formalistic law. The 
ideal law is not the law set solely based on absolute 
power or absolute authority. This specific law is not 
compatible with the 5th principle of Indonesian-Five-
Principles (Pancasila). 

The state-of-law country mandates that every 
attitude and action of the government and the society 
must be based on and can be accounted for before the 
law, including the implementation of national 
development, also must be based on law. Recognition 
and protection of the state of law's concept that 
realized in society, nation and state are regulated by 
the law for equality (equality before the law). 
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In order to cope with Covid-19, the House of 
Representatives issued Acts Number 2 Year 2020 on 
12 May 2020. Article 27 of the law creates polemic as 
the following contents: 

1) Costs set by the Government and/or The 
Financial System Stability Committee (in Bahasa 
Indonesia KSSK) in the context of implementing 
the state revenue policy, such as the policies of 
taxation; state expenditure; regional expenditure; 
and state economic recovery program, are part 
of the costs to save the economy from the crisis 
and are not considered as a loss to the state. 

2) Members KSSK, Secretary KSSK, Secretariat’s 
Members KSSK, and officials or employees of 
the Ministry of Finance; Bank of Indonesia; the 
Financial Services Authority; the Deposit 
Insurance Corporation; and other officials related 
to the implementation of the Acts cannot be sued 
both in civil law and criminal law if in carrying out 
duties based on good faith and following with the 
provisions of laws and regulations. 

Article 27.2 of the Acts has a legal loophole, and it 
gives legal immunity to state officials as the phrase 
says, “cannot be prosecuted both civil and criminal.” 
Article 27.1 of the 1945 Constitution states that all 
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citizens are equal before the law, and the government 
is obliged to uphold the law without exception. The 
legal immunity as meant in Article 27.2 of the Acts is 
also contradicted with the explanation of Article 2 of 
Acts Number 31 Year 1999 (the Corruption Acts). The 
corruption acts may aggravate the sentence with the 
death penalty if the criminal acts are committed in a 
specific condition. 

Based on the background above, the problem 
formulation of this paper would be:  

1. How does the state loss, as meant in Article 27.1 
of Acts Number 2 Year 2020, provide legal 
certainty during the Covid-19 pandemic? 

2. What is the state official’s action under the 
provisions of article 27.2 of Acts Number 2 Year 
2020 that the action cannot be accounted for 
criminal responsibility, as it is related to the 
existence of good faith in the corruption acts 
during the Covid-19 pandemic? 

DISCUSSION 

State Losses in Article 27.1 Acts Number 2 Year 
2020 In Providing Legal Certainty During the Covid-
19 Pandemic 

The policies of Acts Number 2 Year 2020 are 
providing tax incentives, reducing the corporate income 
tax rate, extending the tax application/settlement's 
deadline, granting customs facilities, taxing electronic 
transactions, and extending the personal annual tax's 
deadline. The financing policies, which consist of 5 
(five) steps, are optimization of non-debt financing 
sources, cash loan flexibility, flexibility in adding State 
Notes (Surat Berharga Negara), and prioritizing State 
Notes' issuance through the market and retail 
mechanisms, and support the Bank Indonesia. 
Besides, the budget allocation in the National 
Economic Recovery program is Rp. 
695,200,000,000,000 (six hundred and ninety-five 
trillion two hundred billion rupiahs). In the 
implementation, the government has set 3 (three) 
policies that increase domestic consumption, increase 
business activity, and maintain economic stability & 
monetary expansion.  

However, there is a rule that provides legal 
loopholes. Article 27.1 of Acts Number 2 Year 2020 
states: "Costs that have been incurred by the 
Government and/or The Financial System Stability 
Committee member, in the context of implementing 

state revenue policies include policies in the field of 
taxation; state expenditure policies including policies in 
the regional finance sector; financing policies; financial 
system stability policies and national economy's 
recovery programs, is part of the economic costs to 
save the economy from the crisis and not a loss to the 
state." 

The regulations about “states losses” can only be 
found in article 2 and article 3 of the Corruption Act 
from many types of corruption. The rest of the 
Corruption Act does not require “state loss.” For 
example, for an official who accepts a bribe from 
someone, this action cannot be determined as a state 
loss. The norms in Article 2.1 of the Corruption Act are 
different from the phrase that states loss is changed 
into the economic cost. Article 27.2 implies that the 
state finances/assets’ reduction is not always the result 
of acts against the law. Likewise, an act detrimental to 
state finances is not always recognized as a criminal 
act of corruption. In addition, it implies that as long as 
the costs incurred by the Government and/or member 
of The Financial System Stability Committee 
institutions in the framework of implementing policies in 
the field of taxation, state expenditure policies, 
including policies in the regional finance sector, 
financing policies, financial system stability policies, 
and national economic recovery programs, based on 
the provisions of the prevailing laws and regulations, 
the costs cannot be classified as state losses and an 
element of the criminal act of corruption. 

On the other hand, when the costs of implementing 
these various policies are carried out against the law, 
then both the Corruption Act and the State Treasury 
Law apply to ensnare the act. Based on Constitutional 
Court Decision Number 23/PUU-XIV/2016 regarding 
Review of Acts Number 31 of 1999, an actual 
calculation or actual loss is needed by the competent 
institution. Only then the element of detrimental to state 
finances will be proven. 

The change of phrase from "state losses" to 
"economic costs" in Article 27.1 Acts Number 2 Year 
2020, the implementation of law enforcement will 
undoubtedly be unclear. Given that all decisions and 
policies during the Covid-19 period were carried out 
under certain circumstances that could potentially lead 
to corruption. Changing the meaning of state loss into 
an economic cost will undoubtedly create legal 
uncertainty in its implementation, especially in the 
criminal act of corruption. 
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According to Van Apeldoorn's opinion, legal 
certainty has two aspects: the law can be determined in 
concrete terms and legal security. The justice seekers 
want to know the constitution before starting a case 
and protection for society. Without legal certainty, a 
person will never know what to do. This will create 
uncertainty which leads to violence/chaos due to the 
indecisiveness of the legal system. Legal certainty's 
purpose is a clear and consistent law implementation 
that is not affected by subjective circumstances. 

Article 27.1 of Acts Number 2 Year 2020 is also 
contradicting with Article 5.f Acts Number 12 Year 2011 
concerning the Formation of Prevailing Laws, which 
states forming the Prevailing Laws must be carried out 
based on the principle of the formation of good 
Prevailing Laws, one of them is the clarity of 
formulation. The clarity of formulation means that each 
regulation must meet the technical requirements for 
drafting, systematics, choice of words or terms, legal 
language that is straightforward and easy to 
understand, then the law would not cause multi-
interpretations in its implementation. 

Article 28D.1 of the 1945 Constitution states, “Every 
person shall have the rights of recognition, guarantees, 
protection, and fair legal certainty, and equal treatment 
before the law.” This is also emphasized by Frej Klem 
Thomsons, saying that the principle of equality before 
the law is a principle of procedural legal equality will 
hold that a court ought to treat a case in a certain way if 
similar cases have been treated that way before. 
Wallerstein also states that the fundamental social 
equality of all individuals is endowed with equal rights. 
Article 28D.1 of the 1945 Constitution could be 
interpreted as that the law must apply to everyone in 
the same way and method. 

Exceptions about all expenses incurred by the 
Government cannot be categorized as "state losses" 
instead "economic costs," which potentially eliminate 
one of the essential elements in the criminal act of 
corruption as regulated in Article 2 and Article 3 of the 
Corruption Act. The phrase "not a state loss" in Acts 
Number 2 Year 2020 is inappropriate considering that 
the focus is only on the economy and not related to the 
Covid-19 handling. Besides, the shifting from "state 
loss" to "economic costs" makes corruption's legal 
enforcement grey. This exception is also contradictive 
with the explanation of Article 2 of the Corruption Act, 
which aggravates the sentence to the death penalty if 
the corruption act is committed in a particular condition 
such as the Covid-19 pandemic. 

The State Official’s Action under the Provisions of 
Article 27.2 of Acts Number 2 Year 2020 which 
Cannot Be Accounted for Criminal Responsibility 
Related with The Existence of Good Faith in The 
Corruption Acts during Covid-19 Pandemic 

Article 50 of the Indonesian Penal Code (the Penal 
Code) states that "Whoever commits an act to 
implement the provisions of the law, is not a criminal." 
R. Soesilo explained that implementing the law is 
limited to carrying out actions ordered by law and 
including actions that are carried out on the authority 
granted by the law. If a policy taken is an act of 
implementing a law. As long as it does not exceed its 
authority, then the policy cannot be penalized. 
Therefore, Article 50 of the Penal Code means that an 
official has a justification for committing an act that can 
be punished if it has not based on the law's order. 

Based on the theory of responsibility, the monistic 
theory, and the dualistic theory, a criminal is not 
punished with the existence of a justification because 
the act that is against the law is justified. While based 
on dualistic theory, the nature of being against the law 
and the justifying reasons are elements of a criminal 
act which does not depend on the formulation of a 
criminal act. The existence of justification reasons 
makes the criminal act not proven, so the criminal is 
released. Therefore, Article 27.2 of Acts Number 2 
Year 2020 is not a justification for eliminating criminal 
responsibility in the perpetrator. Based on Article 27.2 
of Acts Number 2 Year 2020, the act requires good 
faith in implementing the laws and regulations. 

According to Article 27 paragraph 2 requires that 
with good faith, The Financial System Stability 
Committee (KSSK) members, The Financial System 
Stability Committee (KSSK) secretaries, members of 
the Financial System Stability Committee secretariat, 
and officials or employees of the Ministry of Finance, 
Bank Indonesia, the Financial Services Authority, the 
Deposit Insurance Corporation, and other officials 
cannot be prosecuted both civil and criminal if carry out 
the task with good faith and by the provisions of laws 
and regulations.  

Acts Number 2 Year 2020 does not define the 
meaning of good faith itself. However, the Black's Law 
Dictionary defines good faith as a state of mind that is 
honest thought in belief or purpose, loyalty to duty or 
obligation, proper adherence to trade or business, and 
no intention to cheat or profit. An Edward Bayley 
states, "good faith is a vague concept. It is not clear 
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whether good faith requires honest conduct, 
cooperative conduct, reasonable conduct, or a 
combination thereof. In the United States, the 
obligation to act in good faith in The Uniform 
Commercial Code is also not very broadly defined. The 
judges there also did not provide a clear definition 
when they based their decisions on good faith. Robert 
S. Summers argues that good faith is an "excluder" 
because judges usually use the term good faith to rule 
out particular behaviours. 

To evaluate good faith, evaluation can be 
relative/subjective or absolute/objective. Relative 
evaluation is carried out by looking at actual behaviour, 
and it could be seen as good faith. The final evaluation 
determines that the condition is acceptable and does 
not conflict with the general environment. At the same 
time, Criminal Law rarely uses the term of good faith 
and more often uses the term of on purpose, knowing 
that, knowing about, with intent. 

Based on Acts Number 2 in the Year 2020, 
corruption can be categorized as administrative 
corruption because the potential for corruption can be 
carried out during the implementation of policies or 
decisions. Administrative corruption is not mentioned in 
the Corruption Act, but it can be equated with Article 3 
of the Corruption Law. It states that any person who 
benefits himself or another person or a corporation 
misuses the authority, opportunity, or means available 
to him because of his position or position that can harm 
the state finances or the state economy. 

The establishment of Acts Number 2 Year 2020 
provides legal certainty for the government in 
establishing specific policies and steps in handling 
health and economic emergencies caused by Covid-
19. One of the legal certainties referred to is Article 
27.2 of Acts Number 2 Year 2020, where the article is 
intended for the government to have discretion in 
handling Covid-19. The discretion itself must be based 
on good faith. In order to determine good faith, Article 
24 of the Government Administration Law regulates the 
objectives and conditions for the use of discretion. 

The implementation of Article 27.2, Acts Number 2 
Year 2020 must be connected with other laws such as 
the 1945 Constitution, same-level Acts, and Ministerial 
regulations. Without explicit parameters of good faith in 
Article 27 paragraph (2), the author also believes that a 
parameter is needed to determine good faith, further 
regulated in the Act. Based on the problem formulation 
of this paper, the Government Administration Act and 
the Limited Company Act can be used as one of the 

parameters to determine the existence of good faith in 
Article 27.2 of Acts Number 2 Year 2020. 

First, in the Government Administration Act, the 
determination to measure the good faith of a person 
can be assessed with general principles of good 
governance. General principles of good governance 
are principles used as a reference for the use of 
authority for Government Officials in issuing Decisions 
and/or Actions in government administration. They are 
part of a general legal principle and are essential in 
every government's legal action. The general principles 
of good governance are contained in Article 10 of the 
Government Administration Act, which is legal 
certainty, expediency, impartiality, accuracy, not abuse 
the authority, openness, public interest, good service, 
and other general principles which judges use as the 
basis for judgments in the court decisions. 

According to the explanation of Article 24F of the 
Government Administration Act, good faith is a decision 
and/or action that is determined and/or carried out 
based on the motive of honesty and based on the 
general principles of good governance. Seeing general 
principles of good governance become one of the 
bases used to determine good faith. The authors 
believe that the principles can be used as a reference 
to implement Acts Number 2 Year 2020. Article 22.2 of 
the Government Administration states that one of the 
objectives of the principles is to overcome government 
stagnation in certain circumstances for the benefit and 
public interest. Government stagnation is the inability to 
carry out government activities due to a disaster or 
political turmoil. Therefore, if a government official 
related to Acts Number 2 Year 2020 violates these 
rules, he can still be prosecuted, both civil and criminal. 

Second, the parameters of good faith in the Limited 
Company Acts, the board of directors' responsibility in 
managing the company must be based on good faith 
and prudence and by the laws/the company's Articles 
of Association. Therefore, if the Board of Directors has 
carried out its duties based on the principle of fiduciary 
duty, it cannot be held personally accountable. 
However, if a Board of Directors in carrying out 
management has violated the principle of fiduciary 
duty, then the Board of Directors must be held 
accountable for its actions. To be freed from personal 
responsibility, the Board of Directors must prove its 
actions under the criteria in Article 97.5 of the Limited 
Company Act, which in this article is said to be a form 
of the embodiment of the business judgment rule 
doctrine. 
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They were referred to corruption cases by the 
former President Director of PT. Pertamina, the author, 
thinks that Karen Agustiawan's release has met the 
requirements of Article 97.2 of the Limited Company 
Act, which is carried out in good faith and full of 
responsibility. By carrying out the management in good 
faith, Karen Agustiawan's act of making an investment 
that caused state loss is not criminal. The process for 
assessing the presence of good faith is through the 
court. If, in court, a Board of Directors is proven to have 
committed a violation, then the juridical consequence is 
that the Board of Directors must be held accountable 
for its actions. Looking at Karen Agustiawan's case, it 
must be proven that losses arising from the investment 
result from a business decision, and there is no ill will in 
making that investment decision. Evidence of the 
presence or absence of good faith in Karen 
Agustiawan's case is also seen in the investment 
preparation process. It can be seen that in the 
investment process, Karen Agustiawan has carried out 
the management in good faith by fulfilling the required 
documents and referring to the Regulation of State 
Minister for State-Owned Enterprises Number: PER-09 
/ MBU / 2012. 

In Karen Agustiawan, the good faith he did as 
President Director was that there were no elements of 
fraud, conflict of interest, illegal acts, and deliberate 
mistakes. Apart from that, the loss suffered by PT. 
Pertamina is also a decrease in value and is not the 
result of an illegal act, so that the author agrees with 
the Panel of Judges on Cassation, which states that 
Karen Agustiawan's actions are not a crime. 

Based on the explanation above, establishing good 
faith in Article 27.2 of Acts Number 2, Year 2020 can 
be assessed in two ways: the act is carried out in good 
faith, and the act is following the provisions of laws and 
regulations. First, the assessment of good faith can be 
judged that there is terrible intention (men's rea) in his 
actions within the act. Moeljatno explained that in the 
dualistic theory, the conditions for imposing a criminal 
offense include acts against the law (actus reus) and 
elements of wrongdoing (mens rea). If actus reus has 
been fulfilled, then the prosecution can be carried out. 
In the prosecution phase, the public prosecutor can 
proceed to the trial stage to provide evidence related to 
mens rea as to the basis for the judgment by the judge. 
According to Andi Hamzah, there are no mistakes 
without being against the law, but there may be an act 
against the law without the mistakes. 

In terms of punishment, Article 10 of the Penal 
Code regulates the types of sentences that are 

principal and additional sentences. The principal 
sentence consists of the death penalty, imprisonment, 
confinement, fines, and criminal closure. Meanwhile, an 
additional sentence consists of revoking certain rights, 
confiscating certain items, and announcing a judge's 
decision. In the Corruption Act, the types of sanctions 
that can be imposed on the accused of a criminal act of 
corruption are the death penalty, imprisonment, 
additional punishment, and for crimes committed by or 
on behalf of a corporation, the main punishment that 
can be imposed is a fine with a maximum provision of 
1/3. During the Covid-19 pandemic, the application of 
the death penalty for corruptors is regulated in Article 
2.2 of the Corruption Act. However, applying the death 
penalty is followed by the condition that corruption is 
carried out in "certain circumstances." 

An explanation of Article 2.2 of the Corruption Act, 
the "certain circumstances" provision intends to 
aggravate the perpetrators of corruption if the crime 
was committed during a state of danger, in the event of 
a national disaster, or a state of economic and 
monetary crisis. Article 2.2 of the Corruption Act 
regulates that a corruptor can be convicted with the 
death penalty, which has never been applied. The 
corruptor does not fulfil certain conditions if the criminal 
act is committed against funds intended for disaster. 

Disaster Management in Indonesia with The Acts 
Number 24 Year 2007  

Article 1.1 of Acts Number 24 Year 2007 states that 
a disaster is an event or series of events that threatens 
and disrupts people's lives and livelihoods caused, 
either by natural factors and/or non-natural factors as 
well as human factors, resulting in the incidence of 
human casualties, environmental damage, property 
loss, and psychological impacts. Therefore, based on 
the article above, disasters are divided into 2 (two) 
natural disasters and non-natural disasters. 

Article 1.2 of Acts Number 24 Year 2007 states that 
natural disasters are disasters caused by events or a 
series of events caused by nature, among others, 
earthquakes, tsunamis, volcanoes, floods, drought, 
hurricanes, etc, and landslides. Article 1.3 of Acts 
Number 24 Year 2007 states that non-natural disasters 
are disasters caused by non-natural events or series of 
events, including technological failure, modernization 
failure, epidemics, and disease outbreaks. The 
government's determination informs that Covid-19 has 
hit and impacted Indonesia. Covid-19 is a non-natural 
disaster whose spread is so fast and widespread 
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throughout the world that Covid-19 has been declared 
a pandemic. 

With the vast potential for corruption during the 
Covid-19 period, the prosecution can still be criminal 
and civil. Bearing in mind that in Presidential Decree 
Number 12 Year 2020 concerning the Determination of 
Non-Natural Disasters, the spread of Covid-19 is 
designated as a national disaster. National disaster, in 
this case, refers to Article 2.3 of the Anti-Corruption 
Act, which states that "In the case of a criminal act of 
corruption as referred to in paragraph (1) is committed 
under certain circumstances, the death penalty is 
imposed." Through the Presidential Decree, which 
stipulates Covid-19 as a non-natural national disaster, 
this Covid-19 cannot be categorized as "in certain 
circumstances" where the perpetrator of a criminal act 
of corruption cannot be threatened with death if he 
commits corruption in any related policy. 

CONCLUSION 

Article 27.1 of Acts Number 2 Year 2020 does not 
create legal certainty because there is no detailed 
definition and explanation of the “economic costs,” 
which may lead to misinterpretation in implementation. 
Therefore, to create legal certainty, it is necessary to 
implement regulation that explains what economic 
costs are meant by Acts Number 2 Year 2020, which 
provides further explanation of economic costs and 
state losses. 

Article 27.2. Acts Number 2 Year 2020 aims to 
provide legal protection for state officials who want to 
make policies in handling Covid-19 but are hindered by 
the threat of criminal acts of corruption. Even though 
there is legal protection for the actions or policies of the 
government in the context of handling the Covid-19 
virus outbreak, it should be noted that each of these 
actions and policies must be based on good faith. 
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